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Coverage and the Targeted Tender
Cargill, Inc. v. Ace American Ins. Co., et al., ____ N.W.2d ___, A08-1082 (Minn. App. May 26, 2009) (J. Stauber, Minge)  (J. Larkin dissenting)

In this case of first impression, the Court of Appeals rejected the targeted tender doctrine.  Beginning in 2005, Cargill was the subject of several lawsuits for damages arising out of turkey waste disposal practices and pollution claims.  Cargill tendered the defense to Liberty Mutual, one of its liability insurers.  There were many other insurers that were put on notice.  Liberty agreed to defend so long as Cargill executed a customary and neutral loan receipt agreement, so that Liberty could recover defense costs against other insurers.  Not fully explained in the decision, it is this author’s understanding that Cargill had a variety of insurers and re-insurers and also may have been self-insured for portions of time/risk.  
In February 2007, Cargill brought a declaratory judgment action against the over 50 insurers who allegedly had an obligation to defend and indemnify Cargill in the underlying lawsuits.  The district court bifurcated the proceedings dealing with the duty to defend first and then later will address indemnity obligations.  The district court found that it would be inequitable to require Liberty to assume the multi-million dollar defense without any right to contribution.  The district court then certified the issue to the Court of Appeals.  The issue certified:
When an insured maintains numerous insurance policies and insurance arrangements and the insured demands that one primary insurer pay all defense costs and refuses to cooperate with that insurer to preserve a full right to contribution, does a district court have the authority to fashion a remedy that will allow the primary insurer to preserve its claim for contribution for defense costs?

The Court of Appeals answered the question in the affirmative.  The first issue addressed by the Court of Appeals was whether a loan receipt agreement is presumptively necessary to equally apportion defense costs?  The answer was no because the Iowa National rule controls and because there is no privity of contract between Liberty Mutual and the other insurers.  Liberty Mutual had no right to contribution absent a loan receipt agreement.
The second issue was whether a primary insurer with a duty to defend can condition its defense on the insured’s execution of a loan receipt agreement. The answer was yes.  Cargill argued that each insurer has its own individualized duty to defend it and that the Minnesota courts have no authority to impose a constructive loan receipt agreement.  The Court of Appeals disagreed.  While each insurer has a duty to defend, Cargill had a duty to act in good faith and fair dealing.  Cargill also had a duty of cooperation within the insurance policy and agreed to assist Liberty Mutual in enforcing its right to contribution and indemnity.  Cargill had acted in bad faith.  Accordingly, the Court held that if an insured is unwilling in bad faith to enter into a neutral loan receipt agreement, then Minnesota courts may protect an insurer by imposing a constructive loan receipt obligation.

This was a 2-1 split decision as Judge Larkin dissented.  Judge Larkin opined that Liberty Mutual had a duty to defend irrespective of other insurance.  Cargill paid a premium for Liberty Mutual to provide it with a defense, which is the result that both sophisticated parties bargained for in the policy.
It is expected that Cargill will petition for review of this decision to the Minnesota Supreme Court. 
Coverage for Construction Defect Claims
The Court of Appeals issued two opinions on the same day addressing the issue of insurance coverage for construction defect cases.

Donnelly Brothers Const. Co., Inc. v. State Auto Prop. & Cas. Ins. Co., 759 N.W.2d 651 (Minn. App. Jan. 26, 2009)  (J. Minge, Johnson, Schellhas)

During 2005 and 2006, Donnelly Brothers was sued directly by a homeowner and by general contractors under contribution and indemnity claims.  The basis for the lawsuits was predominately the same.  Homes were built between 1994 and 2003 wherein Donnelley Brothers installed the stucco onto homes in an allegedly defective manner causing damage to the homes.  State Auto’s commercial general liability policy began on July 16, 2004.  Prior to that time, Donnelly Brothers was insured with four other insurers.  Those four insurers picked up the defense of the underlying claims.  In 2006, Donnelly Brothers brought this declaratory judgment action against State Auto.  On cross-motions for summary judgment, the district court ordered summary judgment in favor of State Auto.  The Court of Appeals reversed and remanded.

To determine whether State Auto had a duty to defend, the Court considered whether the policy arguably provides coverage for the claims made.  The Court applied the “actual injury” or “injury in-fact” rule to determine whether the insurance was triggered by an occurrence within the policy period.  The Court instructed that to trigger the policy, the insured must show that some damage occurred during the policy period.  

All parties agreed that the damage to the homes in the underlying cases was continuous and ongoing until remedied.  Accordingly, the State Auto policy was triggered.  The next question was whether the damage was due to a discrete and identifying event.  The Court rejected the district court’s decision that the installation of the stucco was the discrete and identifying event instructing that “property damage does not necessarily occur when defective stucco work is performed; rather, the insurer’s duties depend on when the defective work causes damage to the property.”  

The Court held that there was insufficient evidence in the record to determine whether there was “an identifiable, discrete, damage-causing event attributable to appellant’s stucco work” that occurred before July 16, 2004.  It instructed that 

There is a difference between the misapplication of stucco and the actual failure of the misapplied stucco which allows damaging water intrusion.  For our purposes, the date of the defective work cannot be substituted for the commencement of water intrusion or resulting damage.

In addition, the underlying lawsuits made numerous allegations of various causes of defective workmanship beyond simply the stucco installation.  There was no established finding of fact as to the stucco as the only cause of damage.  Accordingly, the Court held that State Auto had a duty to defend at this stage of litigation in the underlying lawsuits.

Tony Eiden Co. v. State Auto Prop. & Cas. Ins. Co., 2009 WL 233883 (Minn. App. Jan. 26, 2009) (unpublished) (J. Johnson, Schellhas, Minge)

In 1994, Tony Eiden Company built a home that was eventually bought by Peter and Laurie Bacig.  In 2002, the Bicags noted water leaking through the house, put Tony Eiden on notice and brought a lawsuit.  Tony Eiden was insured under commercial general liability policies with American Family (10/15/19 -10/15/98), Transportation Insurance (10/15/98-10/15/00), Auto Owners (10/15/90-10/14/93 & 10/15/00-8/15/02) and State Auto (10/15/02-10/15/03).  All carriers but State Auto picked up the defense and eventually settled with the Bicags.

Tony Eiden and his three insurers brought this declaratory judgment action against State Auto seeking indemnity and recovery of attorney fees.  A bench trial occurred and the district court decided in State Auto’s favor.  The Court of Appeals affirmed.

The Court of Appeals instructed that the In re Silicone “actual injury” or “injury in-fact” trigger rule must be applied.  Under that rule, the threshold question is to determine whether there was some damage that occurred during the policy period.  No CGL policy can be triggered unless property damage occurred during the insurance policy.  Assuming property damage occurred during the policy, then the Court instructed that it must first decide whether the plaintiff’s injuries are continuous.  If the injuries are not continuous, then the policy(ies) on the risk at the time of the loss is(are) triggered.  If the injuries are continuous, then decide whether the continuous injury arose from a discrete and identifiable event or a series of discrete and identifiable events.  Lastly, if there is no discrete and identifiable event or series thereof, then the court should allocate the damages amongst all the policies during the period of the continuous injury.

The district court had made the specific finding of fact that the injury to the Bicags’ home began within a year or two after the home was completed.  In another factual finding, deterioration continued at least through November 15, 2003.  Applying the rules above, the Court of Appeals found that State Auto’s policy was triggered because there was actual damage during State Auto’s policy (10/15/02-10/15/03).  In the first step, the injuries are continuous as the district court found those injuries “continuous” and “ongoing.”  In the second step, the Court of Appeals instructed that the focus is not on the timing of the insured’s conduct (i.e. when the house was built), but rather the timing of the consequences of the insured’s conduct.  In other words – focus on the timing of the water intrusion and resulting damage.

Under the proper timing focus, the Court of Appeals found that the district court had determined that the rotting process beginning with in the first one to two years after the home was completed satisfied the series of discrete and identifiable events requirement.  Accordingly, that series of events was in 1995 or 1996, before the State Auto policy.  In a footnote, the Court also instructed that it would have found the State Auto policy did not apply because there was an exclusion whereby the insurer was not liable for damage unless there is appreciable damage during the triggered policy where the district court found no appreciable damage during the State Auto policy. 

Lastly, because Tony Eiden did not appeal the decision, Auto Owners did not have standing to assert a claim for reimbursement of defense costs under the Iowa National Rule.  While Auto Owners and Tony Eiden did have a loan receipt agreement, that agreement only provided for recovery of defense costs if Tony Eiden Company were successful in its declaratory judgment action against State Auto, which it was not.

Application of Minn. Stat. §327A Warranty
Fernandez v. Vargas, 2008 WL 4628506 (Minn. App. Oct. 21, 2008) (unpublished) (J. Minge, Klaphake and Schellhas)

In 2005, Plaintiffs Jaime and Sarah Fernandez contracted with Defendant Hilario Vargas to build a home in Wilmar, Minnesota.  The price was later lowered as Mr. Fernandez was going to provide labor and building materials himself.  Problems and alleged construction defects quickly emerged.  By December 20, 2005, the Plaintiffs served a Complaint on Defendant alleging a multitude of construction defects.  Defendant counterclaimed for labor and material costs. 
A bench trial occurred and in the end neither party recovered.  The Plaintiffs appealed.  The Court of Appeals held that the Summons and Complaint served as adequate notice of the loss and satisfied the requirements of Minn. Stat. § 327A.03(a).  This is the statutory exception whereby a vendor is not liable for a loss unless the vendee provides written notice within six months of discovering the loss.  The Court utilized its prior holding in Peterson v Johnson, 733 N.W.2d 502 (Minn. App. 2007), that came out after the district court’s decision.   In Peterson, the Court of Appeals held that service of a written complaint constituted notice under the statute.  
The Defendant had raised other exceptions under Minn. Stat. § 327A.03, namely concerning damage to the home due to the Plaintiff’s work.  The Court of Appeals reviewed the district court’s factual findings regarding 30 different allegations of defective workmanship.  The Court affirmed all but three findings.  Those three findings had insufficient support in the record that the damage to the home was caused by the Plaintiff.  These were for a crooked bedroom door, 28 feet of missing aluminum soffit, and an improperly installed sidewalk, totaling $1,850 in damage. 
The Court of Appeals observed that the right to cure is fundamental to any contract.  There were many verbal requests by the parties that the Plaintiffs had demanded that the Defendant repair.  The Court found that there were sufficient facts to show that the Plaintiffs never denied Defendant the opportunity to repair. 
Judge Schellhas concurred in part and dissented in part.  Judge Schellhas would have fully affirmed the district court’s factual findings even though it had erred on the notice of claim issue because the breach of warranty claims had been fully litigated below.  Judge Schellhas specifically noted that the district court judge had conducted a three-day bench trial, heard 12 witnesses (fact and expert), and issued a decision with 127 factual findings and 9 legal conclusions.  
Improvement to Real Property within the Context of the Statute of Repose in Minn. Stat. §541.051
Siewert v. Northern States Power Co., 757 N.W.2d 909 (Minn. App. 2008) (J. Lansing, Minge & Connolly)

In an interesting case, the Court of Appeals determined whether the Statute of Repose under Minn. Stat. §541.051 applies to negligent claims against an electric utility for damage to cows due to stray voltage.
There, Defendant NSP installed a transformer pole on the Plaintiffs’ property in 1989.  Another utility pole was added in 1999.  After 1989, the Plaintiffs noticed that the milk production of their cows had decreased.  In 2004, they began to investigate whether stray voltage may be the cause of the decreased milk production.  Stray voltage is the phenomenon of voltage passing through an object not intended as a conductor as the voltage returns to the ground.  The Plaintiffs’ electrician found evidence of excessive voltage and NSP attempted to install an isolator on the farm.  In June 2004, the Plaintiffs sued NSP.

There were several different issues and one was whether the Plaintiffs’ claims were barred by the ten-year statute of repose within Minn. Stat. §541.051.  The Court explained that an improvement to real property is a permanent addition to or betterment of the property that enhances its capital value.  Key factors to consider whether something is an improvement to real property are “expenditure, permanence, increase in the property’s value and alternation beyond ordinary repair.”  The result will turn on whether the claim for damages arises from the construction of the item that allows for the service or the service itself.  The Court explained that NSP provided both.  
In the end, the Court evaluated whether the claims allege a defect in the service of the electrical-distribution system or more of a typical individual defect as a component or instance of construction.  The Court held then held that several of the claims directly concerned the handling, supplying, distribution, selling of electricity and as such dealt with the operation of the electrical system.  Accordingly, the Plaintiffs’ claims were not barred by the statute of repose as the allegations were not addressing an improvement to real property.  

Construction Defect Appeal after Jury Trial
Noack v. Colson Construction, Inc., 2009 WL 305114 (Minn. App. Feb. 10, 2009) (unpublished) (J. Hudson, Larkin & Collins)

Jeffrery & Jill Noack purchased a home in October 1998 that was built by Colson Construction.  In 2005, the Noacks discovered water intrusion, construction defects, code violations and damage to their home, and brought a lawsuit against Colson Construction.  Colson brought contribution and indemnity claims against Scherer Brothers (window manufacturer), Entsminger (stucco) and Foss (roofing).  The case went to a jury trial which found Colson and Entsminger negligent in the construction of the home and the Noacks negligent in the maintenance, repair and upkeep.  They awarded $55,000 in damages and apportioned 65% liability to Colson, 25% to the Noacks, and 10% to Entsminger.
The Court affirmed the jury’s finding of $55,000 in damages as the defendants presented damages as low as $23,000 and the Plaintiffs presented damages as high as $240,139.  So, $55,000 was within the range of reasonable damages.  The Court rejected the Noacks argument that code violations are injuries of themselves even if there is no actual damage to the home.  The Court reasoned that even if code violations are a breach of a duty of care, the Plaintiffs must still show an actually injury to establish negligence.  In addition, a city building official testified that a partial repair would bring the home up to code.  
The Court of Appeals upheld the district court’s evidentiary ruling to exclude evidence of similar construction practices and defects built by Colson.  It also upheld the district court’s denial of a negligence per se instruction as the Noacks could not establish that the building code intended to protect them.  The Court rejected Colson’s argument that the $55,000 reward should be reduced by the Noacks percentage of fault as the jury already took their fault into consideration when determining the breach of statutory warranties.  The Court addressed a few other issues as well.
Fraud Appeal after Jury Trial
JEM Acres, LLC d/b/a Birch Haven Resort v. Bruno, 764 N.W.2d 77 (Minn. App. 2009) (J. Schellhas, Toussant, Connolly)

A resort had septic tanks installed in 1986.  In April 2003, Patrick and Susan Bruno purchased the Birch Haven Resort.  In February 2005, the Jerry and Kate Gaslin agreed to purchase the resort and the agreement specifically stated that the Brunoes warrant that the sewage disposal systems were in compliance with laws, regulations and in working order.  Defendant Patrick Bruno said that he would have the septic systems inspected and at closing he said the systems were “good to go” and gave the “thumbs up” sign.  Within two days of closing, the Gaslins noticed sewage and mounds of dirt/wood on the septic systems.  They then obtained an inspection of the septic tanks which indicated that the tanks were in such a poor condition that they were an imminent threat to public safety and must be replaced.
A lawsuit was brought and a jury trial ensued.  The jury found for the Gaslins and awarded damages of $94,000. The Court of Appeals affirmed the lower court finding that there was sufficient evidence to show that the Brunoes had reason to know of the septic tank’s failure and that there was sufficient evidence to find that the Brunos committed fraud.  The damages were not excessive.
Spoliation of Evidence
Vitelli v Knudson, 2009 WL 910846 (Minn. App., Apr. 7, 2009) (unpublished) (J. Stauber, Larkin, Worke)

Initial homeowners of a home in Chaska sold it to the Plaintiff Vitellis in 2001.  Carlson Custom Homes (CCH) had originally built the home.  The Vitellis then hired Halla Nursery to re-landscape the lot that included adding downspouts, draintile and other drainage.  In September and October 2005 significant storms dumped 4.87 inches of rain and 4 inches of rain respectively.  Water entered the Vitellis’ basement.  The Vitellis’ attorney provided written notice to the landscaper Halla and CCH.  
Within a few weeks of the second letter, the Vitellis hired a company to replace the original drain tile, regraded the backyard, and installed new sheetrock and an exterior drain.  The Court denied Halla’s and CCH’s claims for spoliation of evidence because they had sufficient notice of the claims soon after the injury.  The letters informed Halla and CCH that there was extensive damage allegedly caused by the construction and that the cost of repair will be excessive such that their insurers should get involved.  In the end, the Court found that even though the notice did not specify that renovations would soon begin, the notice was sufficient to overcome spoliation.  In essence, CCH should have inspected when it had the chance, and Halla did perform some inspection. 

Statute of Limitations under Minn. Stat. §541.051.
Masonry v. Indp. Sch. Dist. No. 347, 2009 WL 1182053 (Minn. App. May 5, 2009) (unpublished) (J. Bjorkman, Klaphake, Peterson)

In September 1994 a new high school in the school district was completed by Lovering-Johnson Construction.  The original contract had an arbitration clause.  Soon after the high school was completed, custodians and other school personnel noticed water leaks.  By June 2004, an investigation revealed deficient flashing in the high school.  In March 2006, the school demanded arbitration and a subcontractor Day Masonry filed a motion in district court to stay the arbitration.  The district court granted the stay.
The Court of Appeals found that the district court properly exercised jurisdiction to determine whether the school district’s arbitration demand was timely.  It was not timely under Minn. Stat. §541.051, subd 1 because there was reasonable evidence to support the district court’s finding that the school district knew of the injuries to the school before March 2004.  Evidence included “water-falls” in the school trophy case, water-damaged ceiling tiles, and two roof repairs in 2002.  The Court of Appeals opined that knowledge of the injuries were sufficient to trigger the two-year statute of limitations and that knowledge of the cause of the problems was irrelevant.
The Court of Appeals reversed the district court’s determination of breach of an express warranty claim.   Under Minn. Stat. § 541.051, subd. 4, an express warranty claim must be brought within two years of discovery of the breach.  It is knowledge of the breach of warranty that triggers the statute.  There is no breach until the person relying on the warranty discovers or with reasonable diligence should have discovered that the warranty would not be honored.  The Court of Appeals found that there was a lack of evidence that the school district knew or should have known of the breach of warranty before March 2004.  It reversed on that issue.
The Court also rejected the respondent’s arguments that the 10-year statute of repose under Minn. Stat. §541.051, subd. 4 barred the school district’s claims.  The district court determined that the statute version before 2004 was applicable and did not have a 10-year statute of repose.  Because this was not raised on appeal the Court rejected the argument.  

Contractor Recovery Fund Case
Legg v. Gauge Construction Mgmt & Dev., Inc., 2009 WL 1182041 (Minn. App. May 5, 2009) (unpublished) (J. Stauber, Larkin, Minge)

In 2002, Daniel and Christine Legg contracted with Gauge Construction to construct a new home.  Gauge Construction hired Foster & Foster Construction to install the roof, complete framing, siding and tongue-n-groove ceilings.  While the home was not fully completed until early 2004, the Leggs moved into the home in October 2003.  They soon discovered various defects in the house and brought a lawsuit.  Foster was brought into the lawsuit as well.  
Foster became a licensed contractor in December 2003.  Foster never answered the complaint.
In August 2007, the Leggs, Gauge and several other subcontractors entered into a Pierringer agreement without Foster.  The Leggs subsequently secured a $57,616 default judgment against Foster and after attempting collection, sought recovery from the Contractor’s Recovery Fund.  The district court awarded $50,000 to the Leggs from the fund ($50,000 is the maximum).
The Court of Appeals agreed with the district court that the Fund applies to Foster even though it was a subcontractor.  Foster failed to perform, that performance arose out of the same transaction (building the house), and it occurred while Foster was licensed.  The Court of Appeals held that the Pierringer Release did not bar the Leggs’ claims against the Fund.  However, the district court did err when it awarded recovery as the Leggs provided no evidence  of actual and direct out-of-pocket damages.  The Fund is only responsible for actual and direct out-of-pocket damages.  Accordingly, the Court of Appeals reversed and remanded. 
Excluding Evidence of an Expert Witness
Morrissey v. Gurtek Custom Builders, 2008 WL 1868325 (Minn. App. Apr 29, 2008) (unpublished) (J. Kalitowski, Minge, Connolly)

The Court of Appeals upheld the district court’s decision to exclude a homeowner’s expert from testifying.  The district court found the expert witness unqualified as his license had been revoked in 2001 following numerous complaints and other district court cases had found similarly.  Accordingly, the district court did not err in its decision to find the expert unqualified and not competent to testify about whether other contractors failed to abide by proper industry standards.
Subsequently, the district court dismissed the case because the plaintiffs had no further experts to testify as to causation of damage.  The Court of Appeals affirmed as the plaintiffs knew of their expert’s qualification issues two months before trial and did not disclose an intention to call any other witnesses.  The Court of Appeals affirmed the dismissal of the case.
Representation of an Insured
Hornberger v. Wendel, 764 N.W.2d 371 (Minn. App. 2009) (J. Collins, Shumaker, Stoneburner)
In this auto accident personal injury case, the defendant’s insurer hired a law firm to represent her.  The defendant was never served and could not be found.  She never made an appearance.  However, the law firm hired by the insurer made an appearance and filed a motion to dismiss for failure of service of process and lack of jurisdiction.  The district court denied the motion holding that the law firm lacked authority to act for the defendant and entered default judgment against the defendant.

The Court of Appeals reversed and remanded.  It held that the district court failed to make proper findings regarding whether the defendant had departed from the state with intent to avoid service before concluding that service was effective by publication.  In addition, because of the policy contract, the law firm had authority to represent the defendant as it was hired by the insurer. 

Upholding District Court’s Finding on Plaintiffs’ Failure to Meet Burden of Proof
Brittle v. Shun, 2009 WL 1047082 (Minn. App. Apr. 21, 2009 (unpublished) (J. Collins, Shumaker, Stoneburner)

In November 2004, homeowner Brittle contracted with defendant general contractor Shun for the construction of a detached garage for $28,350.  Brittle made payments of $19,000 before problems ensued and work stopped.  Shun’s contractor’s license was also suspended.
Brittle brought a claim that Shun breached the contract and sought recovery of $19,000 on breach of contract and unjust enrichment theories.  After a bench trial the district court found that Brittle had first breached the contract even though Shun’s license was suspended.  The Court of Appeals affirmed this finding and also affirmed the district court’s finding on damages.  As his expert, Brittle put forward a semi-retired mason who only did construction work to “stay in shape” and not to “earn a living” as evidence that the project cost should have been $7,804.  The Court of Appeals affirmed the district court’s decision on damages as the expert’s opinion was not necessarily conclusive proof of the reasonable value.
Statute of Repose for Contribution and Indemnity Claims under Minn. Stat. §541.051.
U.S. Home Corp. v. Zimmerman Stucco and Plaster, Inc., 749 N.W.2d 98 (Minn. App. 2008) (J. Halbrooks, Klaphake, Schellhas)

In October 1994, US Home completed a home for Jeane Maier.  Zimmerman Stucco was the stucco installer.  On May 4, 2004, Maier brought a lawsuit against US Home and US Home tendered the claim to Zimmerman.  Zimmerman rejected the tender.  US Home settled Maier’s claims, and on May 3, 2006 brought a lawsuit for contribution and indemnity against Zimmerman.  
Zimmerman argued that the lawsuit was barred by the 10-year statute of repose in Minn. Stat. §541.051.  At that time, the statute specifically included a 10-year statute of repose and did not provide any limitations to that on contribution and indemnity claims.  The district court dismissed the defendant with prejudice.
Subsequently, the Minnesota Legislature amended Minn. Stat. §541.051 specifically stating that an action for contribution and indemnity has a two-year statute of limitations, regardless of whether the cause accrued before or after the 10-year statute of repose.  This effectively eviscerated the statute of repose for contribution and indemnity claims.  The Court of Appeals held that while the district court’s analysis was proper at the time, the new legislation had a retroactive effect and revived US Homes’ claims.  
Personal Injury and the Two-Year Statute of Limitations under Minn. Stat. §541.051
Erickson v. Adolfson & Peterson, Inc., 2008 WL 223597 (Minn. App. Jan. 29, 2008) (unpublished) (J. Worke, Shumaker, Klaphake)

While a school was being built in 2003 by general contractor Adolfson & Peterson, Erickson was injured while working for one of the subcontractors.  He was insulating an overhead rain leader after an air-handling unit (AHU) had been put in place.  He tried to kick a piece of cardboard out of the way, which revealed an opening and he lost his balance and fell. He did assert a workers’ compensation claim.  More than two years later, he filed a complaint against the general contractor and others alleging negligence as well as other claims.

The district court dismissed the case on summary judgment.  It found that the two-year statute of limitations under Minn. Stat. § 541.051,subd. 1 barred the claim.  The Court of Appeals affirmed and rejected Erickson’s argument that the AHU was not an improvement to real property.  By the time of the injury, the AHU had been lowed by a crane and set into place on a specially constructed concrete pad in its permanent location.  The AHU was a permanent part of the building to enhance its capital value and so was an improvement to real property and §541.051 applied.  Other issues were discussed and decided.   The case was affirmed. 
Statute of Limitations under Minn. Stat. §541.051, subd. 1 & 4
Li v. Zawadski d/b/a Bauer Homes, 2008 WL 933459 (Minn. App. Apr. 8, 2008) (unpublished) (J. Halbrooks, Klaphake, Schellhas)
In 1996, general contractor Zawadski d/b/a Bauer Homes built a home in Shoreview and in April 2000, Li purchased the home.  At that time, it was disclosed to Li that the home has had a wet basement, roof, wall or ceiling damage and a leak in a basement back wall.  Li had the home inspected which found that upgrades and deferred maintenance was required.  Li did some of that.  In July 2005, Li had the home inspected by CMT which found elevated moisture readings.
After receiving the CMT report, Li contacted Bauer Homes and Zawadski left a message for Li that he wanted to look at the house.  There was no other pre-suit contact.  Li hired ACI and a lawsuit was filed in October 2005.  The district court granted summary judgment on the two-year statute of limitations.
The Court of Appeals reversed on the issue of discovery of the breach of §327A warranty because the district court utilized subd. 1, rather than subd. 4 of §541.051 in its analysis.  The Court of Appeals instructed that there was a question of fact as to when Li discovered the vendor’s refusal or inability to repair the home. While the district court found that the documents from 2000 show sufficient knowledge of Li of the injury to the home the Court of Appeals summarily stated that the record did not support such a finding.  The case was remanded. 
“Your Work” Exclusion in CGL Policy
Aten v Scottsdale Ins. Co., 511 F.3d 828 (8th Cir. 2008) (C.J. Riley, Loken, Smith)

In March 2004, Plaintiff Jonathan Aten contracted with Leslie Hanke and Castlerock Construction to build a home in St. Paul.  After closing in November 2004, Aten began to notice various defects in the construction.  In December 2005, Aten brought a lawsuit in Minnesota District Court against Hanke and Castlerock.  Because they never responded, Aten secured a default judgment.  

Aten then filed this claim against Scottsdale Insurance to pay for the default judgment of Castlerock (its insured).  The case was removed to federal court and the district court judge dismissed all claims.  The Eighth Circuit reversed and remanded.  If found that there was evidence of an occurrence of property damage within the policy period.  The key issue was if the “your work” exclusion to the policy applied or whether the exception to the exclusion applied.  The exception was that the exclusion does not apply if the damaged work arose out of work performed by subcontractors.  With the issue of water damage in the basement floor, there were insufficient facts to determine whether that damage was caused by the work of the insured or a subcontractor.  The Eighth Circuit then remanded for discovery on that issue. 
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